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quality without separation, is known as the doctrine of Kimberley v. Patchin ; the 
New York case cited above, decided in 1859, where the owner of a mass of wheat 
containing 6,249 bushels sold 6,000 bushels, and title was held to pass before sepa- 
ration. But the same doctrine had been held in Virginia in Pleasants v. Pendleton, 
6 Eand. 473, as early as 1828. There the owner of flour lying in a warehouse in 
the city of Richmond sold 119 barrels, supposing that 119 barrels were all he had, 
and received the buyer's check in payment. But in fact the seller had 12.3 barrels 
of flour, i. e., two more of each of two brands ( " Bose " and " Pedlar " ) than he 
had actually sold ; but it was proved that between barrels of the same brand and 
quality there was no difference in price. Before separation of the 119 barrels from 
the 123, the warehouse was consumed by fire, and the flour destroyed. It was held 
that as the four barrels not sold were of the same quality and price as the 
remainder of the two Brands, and as the intention of the parties was that the sale 
should pass title to the buyer, the title did so pass, and the loss fell on the buyer. 



Abolition op Survivorship Between Tenants by Entireties. — At 
common law survivorship is an incident common to joint tenancy and to tenancy 
by entireties. But while this is so, the two estates are by no means identical, and 
it is held that a statute abolishing survivorship between joint tenants does not 
apply to husband and wife holding as tenants by entireties, who are not joint tenants, 
though occupying a somewhat similar relation. In Virginia, as between joint 
tenants, survivorship was abolished as early as July 1st, 1787 ; but this act was 
held to have no application to tenants by entireties. See Thornton v. Thornton, 
3 Band. ( Va.) 179 ; Norman v. Cunningham, 5 Gratt. 63. And survivorship between 
tenants by entireties continued in Virginia, as at common law, until July 1st, 1850, 
when it was partially abolished. See Code 1849, ch. 116, sec. 18, enacting as 
follows : " And if hereafter an estate of inheritance be conveyed or devised to a 
husband and his wife, one moiety of such estate shall, on the death of either, 
descend to his or her heirs, subject to debts, curtesy, or dower, as the ease may 
be." It will be seen that the above statute is confined to estates of inheritance in 
lands. But by Code 1887, taking effect May 1st, 1888, survivorship is completely 
abolished between tenants by entireties in all cases, except where the deed or will 
manifests an intent that it shall continue ; for sec. 2430 enacts : " And if hereafter 
any estate, real ox personal, be conveyed or devised to a husband and his wife, 
they shall take and hold the same by moieties, in like manner as if a distinct moiety 
had been given to each by a separate conveyance." But sec. 2431 declares that 
this shall not apply when it appears from the tenor of the instrument that it was 
intended the part of the one dying should then belong to the other. 

The importance of distinguishing tenants by entireties from joint tenants, and 
of bearing in mind the different dates at which survivorship was abolished be- 
tween them, is shown by the case of ZoUman v. Moore, 21 Gratt. 313. In this case, 
the father of the wife, by a deed of gift made in 1827, conveyed the land to B 
and F (husband and wife) and their heirs. B died in 1863, leaving F surviving 
him. F was advised by counsel that she was entitled to only one-half of the 
land, and that the other half descended to B's heirs; and so consented to a sale 
of the land, and a division of the purchase money between herself and her 
children. The land was sold to ZoUman in 1863, and paid for in Confederate 
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money. After the war, P filed a bill to set aside the sale to Zollman, she being 
then advised that, on the death of B, she was entitled to the whole land, instead 
of to one-half merely. The bill was dismissed on the ground that a mistake of 
law will not be relieved against, especially as against a bona fide purchaser for 
value ; and so F lost her land. Here F was clearly entitled to the whole land, 
and the advice of her lawyer was plainly erroneous. For B and F, being husband 
and wife at the time of the conveyance, were not joint tenants but tenants by en- 
tireties, and so survivorship as between them was not abolished by the statute 
taking effect July 1st, 1787, which applied to joint tenants only. And as to the 
statute taking effect July 1st, 1850, which did abolish survivorship between ten- 
ants by entireties of estates of inheritance, this had no application, not being 
retrospective, to a deed made in 1827. If the deed had been made after July 1st, 
1850, then F would have been entitled, to one-half only of the land, and the 
other half would have descended to B's heirs, subject, however, to a right of 
dower in favor of F. The mistake of counsel may have been caused (1) by not 
distinguishing between joint tenancy, and tenancy by entireties; or (2) by not 
adverting to the fact that survivorship between tenants by entireties continued 
until July 1st, 1850, in Virginia; or (3) by not examining the date of the deed, 
and supposing it was after July 1st, 1850; or (4) by supposing that the Act of 
July 1st, 1850, was retrospective. But however occasioned, the result was the same, 
and the widow lost her land. 



Criterion or a Fixture — Doctrine of Teapf v. Hewitt. — In Teaff v. 
Hewitt, 1 Ohio St. 511 (59 Am. D. 634), it is said, in an able opinion by Bartley, 
C. J., that, "the great difficulty which has always perplexed investigation upon this 
subject has been the want of some certain, settled, and unvarying standard by which 
it could be determined what amounts to a fixture, or what connection with the 
land will deprive a chattel of its peculiar legal qualities as such, and make it 
accessory to the freehold." And the learned judge concludes that " the united 
application of the following requisites will be found the safest criterion of a fix- 
ture : 1. Actual annexation to the realty, or something appurtenant thereto ; 2. 
Appropriation to the use or purpose of that part of the realty with which it is 
connected; 3. The intention of the party making the annexation to make the ar- 
ticle a permanent accession to the freehold ; this intention being inferred from the 
nature of the article affixed, the relation and situation of the party making the 
annexation, the structure and mode of annexation, and the purpose or use for 
which the annexation has been made." 

This criterion of a fixture seems to have met with general approval. See 14 
Am. D. 303, note to Hunt v. Mullanphy, I Mo. 508 ; 17 Am. D. 695, note to Qray 
v. Holdship, 17 S. & B. 413 ; 2 Dev. Deeds, sec. 1211 ; 1 Jones, Mortgages, sec. 429 ; 
Potter v. Cromwell, 40 N. Y. 287 (100 Am. D. 485); Rogers v. Man. Co., 81 Ala. 
483 (60 Am. B. 171) ; Atchison &c. B. Co. v. Morgan, 42 Kans. 23 (16 Am. St. B. 
471} ; Green v. Phillips, 26 Gratt. (Va.) 752 (21 Am. B. 323.) 

In Teaff v. Hewitt, supra, a fixture is defined as " an article which was a chattel, 
but which, by being physically annexed or affixed to the realty, becomes accessory 
to it, and parcel of it." If the criterion laid down in that case is open to criti- 
cism, it is in requiring actual aunexation as essential to a fixture, if by "actual" 
it is meant to exclude constructive annexation altogether. See Wolford v. Baxter, 
33 Minn. 12 (53 Am. Bep. 1). 



